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DEFAMATION

SEMINAR work sheet    Defences (1)
This seminar looks at some of the defences to defamation – specifically Truth, Honest Opinion and the new section 6 defence.

 Will the proposed reforms improve the law?  

Required readings 
You should find that the readings in 1 and 2 below will be enough for your needs at present. However, you may feel that you want to read around the topic a little more. The following texts are useful – 
McNae’s Essential Law for Journalists 22nd Ed. Chapter 21 (covers the main defences but is short and straightforward).
Smartt – Media & Entertainment Law- ch 3 pp 131 – 187. You don’t need to read all of this. The new legislation is in this chapter as well as some commentary. You don’t need to read the section on Scotland.
1. Defamation Act  2013 – SS2, 3 and 6 ( Blackstone’s Guide to the Defamation Act is very helpful with commentary on the old law and the new)
2. From the pack – Hooper, Waite & Murphy ‘Defamation Act 2013 – what difference will it really make?’ 

3. From the pack – the extract from Barendt or Heather Rogers QC ‘Is there a right to reputation?’
Watch the film ‘McLibel’.  Available from the library or online (Disc 2 is the main film but Disc1 also contains useful/interesting clips) 
                     ***************************************
The following items are not necessary for the seminar but are really helpful for a wider understanding, especially if you undertake an essay on defamation later in the year.
The chapters on Defamation in:

Robertson & Nicol Media Law 5th Ed. 
Or

 Fenwick & Phillipson ‘Media Freedom under the Human  Rights Act’.

Watch the film ‘McLibel’.  Available from the library or online (Disc 2 is the main film but Disc 1 also contains useful/interesting clips) 
 Look at the Singh case and also at Spiller v Joseph. There are case notes available online for both. The comments made by the CA (in Singh) and by the SC (in Spiller) are essential for any discussion.

 Branson v Bower [2002] QB 737 – or find an article or case note about it.

 Lord Nichol’s judgment in Cheng v Tse Wai Chun Paul [2000] HKCFA 88 – the report can be found through lawlinks. Useful for the consideration of Fair Comment

Questions 

Should journalists be concerned about the effect of defamation law on their profession?                      
1. Justification has now been abolished and replaced with the defence of Truth. Do you think that the reforms will make any difference to journalists?                                       
2. What happened in the case of Steel & Morris? What did the English courts decide? What did the European Court of Human Rights decide?                                 

If these events occurred now how would the claimant and the defendants fare under the new Act?

3.  ‘Fair comment’ as a defence has now been replaced with ‘Honest Opinion’. What are the criteria for this defence? How will they work in the following scenarios?
a. Martha is the TV Critic for the Daily Blurb. She is renowned for her outspoken comments on TV programmes and the people who appear in them.

 Last week, Martha reviewed a new drama series, ‘The Wannabees’, about a group of young women starting out in the music world.

Martha was not very complimentary about the first programme saying that the story lines were weak and that it needed to improve to attract decent audience ratings. She also wrote about the performances and said of one of the actresses, Carrie, ‘she has a large nose, can’t act, can’t sing and has the sort of screen presence that makes audiences rush to switch channels.’

Carrie and the makers of the programme threaten defamation proceedings for these remarks.

Martha has never met Carrie and only knows her from the TV programme. 

Discuss any issues relating to defamation and defences that arise here.

Does it make any difference if Martha has known Carrie for some years and fell out with her when Carried formed a relationship with Martha’s ex-husband?                                          
b. Look at this extract from ‘The Daily Rant’

 ‘The recent behaviour of the Minister for Health leaves a lot to be desired. Everyone is entitled to relax on holiday but the reports of his outlandish parties in Spain and Italy lead me to wonder if he should now resign. Surely this is the last straw – Alan Smith’s arrest for ‘drink driving’ and malicious property damage last month demonstrated that he is totally unfit for ministerial office.’ 
Alan Smith’s solicitor contacts the Daily Rant and threatens to sue for defamation. You are the editor. What will you do? 
4. Consider the legal issues in the following situation: Could the Society successfully sue for defamation here?
Peter Dance is a well-known writer on science and medical issues. He has written novels and serious pieces for newspapers. In a recent issue of ‘The Sentinel’ he wrote an article discussing the claims made by an alternative remedy group regarding their success in treating serious cases of asthma and lung disease. Peter Dance points to various instances where the condition of individuals, including children, had worsened necessitating urgent medical treatment. 

The article contains the following statement:
 ‘After considerable research I consider that the Society of Aroma Therapists and Herbalists is promoting bogus treatments and holding out false hopes to individuals and parents of children with life-threatening conditions.’
 Would it make any difference to your answer if the article written by PD was published in a peer-reviewed journal?
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