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COURT REPORTING SESSION 7

DEFAMATION AND COURT REPORTING 

Defamation law exists to protect the moral or professional reputation of a person from an unjustified attack. 

If the attack is written, broadcast, or in some other permanent form, it’s libel. If it’s spoken it’s slander. Defamation is a civil matter, and cases are usually heard with a jury. A judge will decide if the statement complained of is capable of bearing a defamatory meaning and the jury will decide if, in the circumstances, it was, in fact, defamatory. The new Defamation Act of 2013 removes the presumption in favour of jury trials for defamation.

The new Act says a statement is not defamatory unless it has caused, or is likely to cause, “serious harm” to a person’s reputation. In the case of a trading company it must cause, or be likely to cause, “serious financial loss”. 

The traditional definitions of defamation are that a statement is defamatory if it tends to do one of these things:

· Expose a person to hatred, ridicule or contempt

· Cause them to be shunned or avoided

· Lower them in the eyes of right-thinking people generally

· Disparage them in their business, office, trade or profession

The person suing does not have to prove that the statement DID do any of these things – only that it would “tend to”. The test is whether, under the circumstances, reasonable people to whom the publication was made, would understand it in a defamatory sense.
Inference and innuendo
An inference is a statement with a secondary meaning which can be understood by someone who reads between the lines in the light of his general knowledge or experience of the world. For example, to say somebody left the pub, swaying and slurring doesn’t use the word “drunk” but clearly implies it. This “reasonable person” crops up again – generally taken to mean somebody between the two extremes of an unusually suspicious person and an unusually naïve one. 

Words which are innocuous in themselves can take on another meaning when juxtaposed with other material – especially pictures and video footage. So beware when editing anything involving the two.

Innuendo is a statement which may seem innocuous to some people but would seem defamatory to people with special knowledge. So making an oblique statement can actually be as damaging as making a direct allegation!

What the claimant must prove 
The person suing for libel must prove three things:

· That the publication is defamatory

· That is must reasonably be understood to refer to him/her – “identification”

· That it was published to a third party

He does NOT have to prove that the statement was false, nor that the person who made the statement intended it to be defamatory, nor that he suffered any actual damage.

In “identification” you need to take care – even if you’ve not named the person, or the institution, if they can prove that people acquainted with them will be able to identify them  then they can sue.   

Addresses and occupations are important, especially in court cases – see Harold Newstead story, McNae p. 251. Sometimes even the house number in a street may be useful in order to ensure you are not defaming another person when writing a court story.

And  simply “blurring” an identity won’t work – the person can still sue – as, potentially, can several others if people might think it was them.

Group Libel    
If you make a defamatory remark about a large group of people – “all police officers in Kent are corrupt” you are probably safe. But the smaller the group the more risk you run. Each person in that group would be able to say that those who know them thought it referred to them. (See Banbury CID case McNae p. 252.)
Repetition
The 2013 Defamation Act affects the internet particularly in that it says that the one-year period for bringing an action **starts with the “first publication” of the material – and doesn’t re-start each time the online matter is accessed provided it’s in the same publication and is not materially altered. McNae p. 254.

Generally speaking, beware of repetition of a libel. It could be construed as a fresh libel – it’s no defence to say you were simply repeating the words of others. See Birmingham Six case, McNae p. 254 – and Elton John won damages when a number of newspapers picked up, and re-ran, a defamatory story from a gossip column.

**Normally, a libel claimant must start a defamation action within one year of the publication.

PRIVILEGE AND COURT REPORTING  (McNae p.264)
Journalists have “Absolute Privilege” – i.e. a total defence against a libel prosecution – when giving a “fair and accurate” report of judicial proceedings, in public when published contemporaneously.   

In other words, our court reports – in which, frequently, highly defamatory remarks are made – are totally protected, if done properly. This privilege extends to courts, inquest and courts martial held in the UK and to court cases and courts martial anywhere in the world.

Fair: In trial reporting, it’s important to be balanced, to give both prosecution and defence evidence, to report, at every outing of the story, that the defendant pleads “not guilty” and to indicate that “the trial continues” – i.e. there’s more to come which may well give another side to matters.

Accurate: You must ensure accuracy over names, charges, etc, and that everything you say WAS said in court and isn’t a leftover from previous knowledge of the story. Everything must be attributed and not given as fact: “Joe Bloggs, prosecuting, told the court”…..”The jury heard…”….etc. 

(Privilege only applies to actual proceedings in court. It wouldn’t apply to defamatory remarks shouted from the public gallery by somebody not involved in the proceedings. McNae p. 267.

Contemporaneous: Means at the next available opportunity. However, a non-contemporaneous report has qualified privilege.

Qualified Privilege
Qualified privilege covers a wide variety of matters – as far as court reporting is concerned you need to know that we are covered provided our report is “fair and accurate and without malice”.  This applies to proceedings in public anywhere in the world. 

QP applies to court notices of transfer – i.e. a written notice, made public, that a case has been transferred from magistrates to crown court.  (Court reporting is covered by Part 1 of the Schedule to the Defamation Act 1996. McNae p.448)
Privilege for court documents
Provided all the requirements of absolute or qualified privilege are met, the defence also applies to reports of a case document to which we've been given access under Criminal Procedure Rules (see Open Justice session.) It also applies to written evidence we've been allowed access to in an inquest (see Coroners Court session) or to a document we've had a right to inspect in a civil case. 
Rehabilitation of Offenders
This Act exists to protect people with “spent convictions” so that they can make a new start in life without constantly having their past thrown in their face. If somebody is sentenced to a more than two and a half years in jail it’s never spent. Below that there is a sliding scale of “rehabilitation period” ranging from 10 years to six months.

If, in a court case, details of a spent conviction are deemed to be inadmissable as evidence, we would lose our privilege if we reported it.  **YOU WILL NOT BE ASKED ABOUT THE REHAB ACT IN YOUR EXAM.**

Honest Opinion
The new Act replaces the old Honest Comment defence with Honest Opinion. It must be identifiable as opinion, the basis of the opinion must be indicated, it must be an opinion an honest person could have held. The defence will fail if there is “malice” – that we knew, or ought to have known, that the person did not hold that opinion. This is the defence relevant to comments about court cases or inquests – for instance criticism of judges, magistrates or defendants. Under the new Act, the defence does not have to be on a matter of public interest.

